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APPEARANCES.

Attorneys for Appellants:

H. C. NELSON, Esq.

Eureka, Calif.

Attorneys for Appellee

:

F. ELDRED POLAND, Esq.

KNiaHT, POLAND & RIORDAN,
San Francisco, Calif.

In the Superior Court of the State of California in

and for the County of Humboldt.

No. 16399.

LORENZO N. WINSLOW and ANNIE E.

WINSLOW,
Plaintiffs,

vs.

THE MUTUAL LIFE INSURANCE COMPANY
OF NEW YORK, a corporation.

Defendant.

ORDER REMOVING CAUSE TO UNITED
STATES DISTRICT COURT.

The above-entitled action coming on for hearing

upon the petition of The Mutual Life Insurance

Company of New York, a corporation, the defendant

herein, for an order removing said action to the

District Court of the United States, for the North-

ern District of California, Northern Division, and it

appearing to the court that said defendant has
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filed its petition for such removal in due form,

within the time required by law; that defendant

has filed with said petition its bond duly condi-

tioned as required by law, and that the notice re-

quired by law of the filing of said petition and bond

had, prior to the filing thereof, been served upon

plaintiff herein, which notice the court finds was

sufficient and in accordance with the requirements

of the statutes so provided ; and it further appearing

that this is a proper cause for removal to the

United States District Court, this court does now

ORDER that said petition and bond be and the

same are hereby accepted and approved; that this

cause be removed to the District Court of the

United States, for the Northern District of Cali-

fornia, Northern Division, pursuant to sections [1*]

28 and 29 of the Judicial Code of the United

States; that all other proceedings in this cause be

stayed, and that the Clerk of this Court be and

said Clerk is hereby directed to make up, forthwith,

the record in said cause for transmission to said

United States District Court, in conformance with

the statutes so provided.

Dated, July 26th, 1935.

HARRY W. FALK
Judge of the Superior Court

of the State of California,

in and for the County of

Humboldt.

[Endorsed] : Filed July 26, 1935. [2]

*Page numbering appearing at the foot of page of original certified

Transcript of Eecord.
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In the United States District Court, Northern Dis-

trict of California, Northern Division.

On Removal #13308.

LORENZO N. WINSLOW and ANNIE E.

WINSLOW,
Plaintiffs,

vs.

THE MUTUAL LIFE INSURANCE COMPANY
OF NEW YORK, a corporation,

Defendant.

NOTICE OF REMOVAL OF CAUSE AND FIL-

ING OF RECORD IN UNITED STATES
DISTRICT COURT.

To the Plaintiffs Above Named and to H. C. NEL-
SON, Esq., Their Attorney:

YOU AND EACH OF YOU will please take

notice that on the 26th day of July, 1935, by an

order of the Superior Court of the State of Cali-

fornia in and for the County of Humboldt, the

above entitled cause was duly removed from said

Court to the District Court of the United States for

the Northern District of California, Northern Di-

vision, and a certified transcript of the record in

said cause was filed in said District Court of the

United States [3] on the 1st day of August, 1935.

Dated this 3rd day of August, 1935.

F. ELDRED BOLAND
KNIGHT, BOLAND & RIORDAN

Attorneys for Defendant.
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Due service and receipt of a copy of the within

Notice of Removal of Cause and Filing of Record

in the United States District Court is hereby ad-

mitted this 7th day of August, 1935.

H. C. NELSON
Attorneys for Plaintiffs

[Endorsed] : Filed Aug. 9, 1935. [4]

[Title of Court and Cause.]

AMENDED COMPLAINT.

Leave of Court being first had, plaintiffs herein

file this their Amended Complaint, and for cause of

action allege

:

I.

That plaintiff Annie E. Winslow at all times

herein mentioned w^as the mother of Leonard N.

Winslow. That Lorenzo N. Winslow was the father

of said Leonard N. Winslow, and the said Lorenzo

N. Winslow died intestate in the County of Hum-
boldt, State of California, on the 3rd day of July,

1935, and at said time was a resident of the said

County of Humboldt; that upon proceedings duly

and regularly had in the Superior Court of the

State of California, in and for the County of Hum-
boldt, the said Annie E. Winslow was on the 26th

day of July, 1935, duly appointed Administratrix

of the estate of said Lorenzo N. Winslow, Deceased,

and thereafter, and upon the 26th day of July,
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1935, qualified as such Administratrix, and ever

since said time has been and now is the duly ap-

pointed, qualified and acting Administratrix of the

[5] estate of said Lorenzo N. Winslow, Deceased.

II.

That the defendant The Mutual Life Insurance

Company of New York is and at all times herein

mentioned was a corporation duly organized and

existing under and by virtue of the laws of the

State of New York, and authorized to do a life

insurance business in the State of California.

III.

That the said plaintiffs are informed and believe,

and upon such information and belief allege that

on or about the 14th day of December, 1934, the said

defendant at and in the City of Eureka, County

of Humboldt, State of California, by and through

its agent, Fred J. Moore, who was then and there

the duly authorized agent for the said defendant to

enter into contracts for life insurance on behalf of

said defendant, as hereinafter set forth, in consid-

eration of the sum of $100.00, then and there paid

to said agent for and on account of said defendant,

by said Leonard N. Winslow, and the agreement of

said insured to pay the balance of said premium,

namely: $153.50, did then and there orally agree to

and did then and there insure the life of the said

Leonard N. Winslow, for the sum of $5,000.00, pay-

able to said plaintiffs or their survivor, in equal
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shares, as beneficiaries, upon the death of said

Leonard N. Winslow, and with double indemnity

payable to said plaintiffs as such beneficiaries, in

the event of death of said insured, caused by acci-

dental means, and did then and there agree to issue

and deliver to said Leonard N, Winslow its written

policy of life insurance upon his said life for the

said sums above mentioned, payable to said plain-

tiffs as beneficiaries ; that the balance of the premium

due to be paid on account of said policy of life

insurance when issued, was [6] $153.50, which said

amount said insured did then and there agree to

pay, and which said amount said plaintiffs have

heretofore tendered to said defendant, but which

said amount said defendant has refused to accept.

TV.

That the said Leonard N. Winslow died on the

18th day of December, 1934, in the City of Eureka,

County of Humboldt, State of California, as the

result of injuries received from violent external and

accidental means, occurring after the making of

said oral agreement of insurance, as aforesaid; and

the sum of $10,000.00 on account of said contract of

life insurance, as aforesaid, then and there became

and is now due and owing to plaintiffs from said

defendant.

V.

That plaintiffs are informed and believe, and

upon such information and belief allege that pur-

suant to said agreement as aforesaid, a policy has



Mutual Life Ins. Co. of N. Y. 7

been issued upon the life of said Leonard N". Wins-

low, by said defendant company.

VI.

That plaintiffs have demanded of defendant the

said policy in accordance with said oral contract,

and have demanded the payment of the said sum of

$10,000.00, but the said defendant has refused to

deliver such policy to the plaintiffs, and has refused

to pay the said sum of $10,000.00 or any part

thereof, and still retains the $100.00 paid to said

defendant by said Leonard N. Winslow.

WHEREFORE, plaintiffs pray judgment as here-

inafter set forth. [7]

For a further, separate and second cause of ac-

tion, said plaintiffs complain of defendant, and for

cause of action allege

:

I.

Said plaintiffs hereby refer to Paragraphs I and

II of the first cause of action herein, and specifically

make the same a part hereof.

III.

That said plaintiffs are informed and believe, and

upon such information and belief allege that on or

about the 14th day of December, 1934, the said de-

fendant The Mutual Life Insurance Company of

New York, by and through its agent, Fred J. Moore,

who was then and there duly authorized, at and

in the City of Eureka, County of Humboldt, State

of California, solicited and requested the said Leon-
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ard N. Winslow to take out insurance with said

defendant in the form of a twenty year endowment

policy on the life of said Leonard N. Winslow, in

the sum of $5,000.00, and payable to said plaintiffs

herein as beneficiaries, with double indemnity in

the event of the death of said Leonard N. Winslow,

by reason of external injuries arising from acci-

dental means; that the said defendant by and

through its said agent did then and there inform

and discuss with said Leonard N. Winslow of the

advantages of putting said life insurance into effect

immediately and the said Leonard N. Winslow did

then and there state and agree with said agent, that

said life insurance should and was intended by him

to become effective immediately and did then and

there offer to pay the quarterly premium that would

be due upon the amount of such policy, to make the

same effective immediately ; that the said defendant

by and through its said agent, instead of accepting

said quarterly premium, induced and persuaded the

said [8] Leonard N. Winslow^ to pay to said de-

fendant the sum of $100.00 on accoimt of said prem-

ium due on said insurance, which sum was more

than the amount of the quarterly premium due on

said policy, which said sum said insured did then

and there pay to said defendant and said insured

did also then and there, and as part of said trans-

action agree to pay the balance of said premium,

namely $153.50 to said defendant, or its duly author-

ized agent. That at the time the said Leonard N.

Winslow paid the said sum of $100.00 and agreed
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to pay said premium, or the balance thereof to the

said defendant as aforesaid, he believed and was

reasonably lead, caused, allowed and permitted to

believe by said defendant and its agent as aforesaid,

that the said insurance would become effective im-

mediately and remain so, as long as the annual

premiums stated were paid as agreed upon; and

said insured would not have paid said $100.00 to

defendant, nor have agreed to pay said balance of

premium had he not then and there believed and

understood that said insurance upon his life as

aforesaid was effective immediately. That the said

defendant and its said agent did then and there

represent and state to said Leonard N. Winslow

that by paying the premiums annually instead of

quarterly, the said insured would save six percent

of such annual premium; that the moneys paid to

said defendant, towit: the sum of $100.00 was in

excess of the amount of the quarterly premium

upon said policy, and it was then and there imder-

stood, agreed and believed by and between said

Leonard N. Winslow, and the said agent of said

defendant that said insurance became and was ef-

fective, as of the date and time of making said pay-

ment of $100.00 as aforesaid ; that the said defend-

ant by and through it said agent, at said time and

place produced a form of application upon which

were certain questions and spaces [9] for answers

of applicant, that said agent did then and there

write in the answers made by said Leonard N.
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Winslow to such questions, as were then asked said

applicant, and did thereupon

That said agent, through inadvertence, neglect or

mistake, then and there and thereafter failed to

insert in said application blank the fact that the

said amount of $100.00 had been so paid to said

agent, and so failed to give the form of receipt

referred to in said application blank; but did give

said applicant a receipt for said $100.00, and did

advise and cause said applicant to believe that said

receipt was in form and sufficient for the purpose

of making said life insurance effective from date

thereof; that said agent did then and there fail

and neglect to have said applicant read or sign

the upper half of said application at the place

provided therefore, and said agent thereupon sent

said applicant to the medical examiner at Eureka,

California ; that thereupon, and on December 14,

1934, said applicant submitted to a medical exam-

ination for life insurance, which said medical exam-

ination was favorable to said applicant. That said

agent on December 14, 1934, caused said application

to be forwarded to the San Francisco office of said

defendant, and the said office did return the upper

half of said application to said agent at Eureka,

California, for applicant's signature; and the said

agent thereafter and on December 17, 1934, did re-

quest said applicant to sign said upper half of said

application at the place indicated by said agent,

but without giving said applicant an opportunity to

read the same or to observe w^hether said agent had
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correctly, or at all filled in all blank spaces thereon

;

and said agent had at said time of securing the sig-

nature of applicant, through inadventance, neglect

or mistake, failed to insert in said application the

amoimt that had been paid thereon as aforesaid, or

that the or [10] any receipt had been given appli-

cant therefor; and said applicant did on December

17, 1934, sign said application as submitted by said

agent as aforesaid, without knowing, or being given

a reasonable opportunity to know the contents

thereof, and did then and there believe and was

caused and advised, and led by said agent to believe

that said life insurance had become effective from

the date of pa3rment of said $100.00, that said appli-

cation contained full and correct statements of all

facts required therein by said insurance company,

and was the second application blank that said

agent had previously, and on December 14, 1934,

filled in as aforesaid, and that the signing thereof

was simply a formal matter; that said applicant,

under the guidance, direction and advice of said

agent, did on his part, in all respects, comply with

and fulfill, according to the advice and instructions

so received, the requirements of the provisions in

said application form set forth, for the purpose of

making said insurance take effect upon the date of

signing said application, and as of the age of

twenty-three years; that said applicant did not at

any time, have any knowledge or information as to

said agent's authority to enter into any contracts

for life insurance for or on behalf of said defend-
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ant, except the statements and representations of

said agent with reference thereto, as herein set

forth; that said agent did send the $100.00 so paid

to said defendant and said defendant did approve

said application and issue a poHcy of life insurance

thereon, dated as of November 20, 1934. That said

balance due on said premium and as agreed to be

paid by said applicant, namely : $153.50 was tendered

to said defendant on February 11, 1935. [11]

That the said Leonard N. Winslow then and

there and for a long time prior thereto knew that

said agent had represented and did represent said

defendant in said County of Humboldt, in the

matter of issuing life insurance coverages and poli-

cies and the said Leonard N. Winslow had great

trust and confidence in the said Fred J. Moore

as said agent in the issuance of said life insurance

and the making of contracts with reference thereto.

That the said agent Fred J. Moore then and there

had both actual and ostensible authority to make

said oral contract of insurance for and on behalf of

said defendant, as aforesaid.

That by reason of the premises as aforesaid, said

defendant is estopped to claim or assert that said

agent then and there acted without or in excess of

authority in causing or allowing said Leonard N.

Winslow to believe that said insurance was effective

immediately. That the said Leonard N, Winslow

and the said defendant did then and there enter into

an oral contract of insurance as aforesaid, for the

principal sums and premiums hereinbefore stated.
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IV.

That the said Leonard N. Winslow died on the

18th day of December, 1934, in the City of Eureka,

County of Humboldt, State of California, as the

result of injuries received from violent external

and accidental means, occurring after the making

of said oral agreement of insurance, as aforesaid:

and the sum of $10,000.00 on account of said con-

tract of life insurance, as aforesaid, then and there

became due and owing to plaintiffs from said de-

fendant. [12]

V.

That plaintiffs are informed and believe, and

upon such information and belief allege that a

policy of life insurance was issued by said defend-

ant upon the life of said Leonard N. Winslow, in

conformity with said oral agreement.

YI.

That plaintiffs have demanded of defendant the

said policy in accordance with said oral contract,

and have demanded the payment of the said sum of

$10,000.00, but the said defendant has refused to

deliver such policy to the plaintiffs, and has refused

to pay the said sum of $10,000.00 or any part thereof,

and still retains the $100.00 paid to said defendant

by said Leonard N. Winslow.

WHEREFORE, Plaintiffs pray judgment against

said defendant in the sum of Ten Thousand Dol-

lars, together with such other and further relief as
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to the Court may seem meet and proper, and also

for costs incurred herein.

H. C. NELSON
Attorney for Plaintiffs. [13]

State of California,

County of Humboldt—ss.

ANNIE E. WINSLOW, being duly sworn de-

poses and says: That she is the plaintiff named in

the foregoing Amended Complaint; that she has

read said Amended Complaint and knows the con-

tents thereof and that the same is true of her ow^n

knowledge, except as to those matters therein stated

on information and belief, and as to those matters

she believes it to be true.

ANNIE E. WINSLOW
Subscribed and sworn to before me this 18 day

of May, 1936.

[Seal] H. C. NELSON
Notary Public in and for the County of Humboldt^

State of California. [14]

[Title of Court and Cause.]

STIPULATION
It is hereby stipulated between the parties hereto

and their respective counsel, that the attached

amended complaint may be filed herein, and that

the answer of the defendant to the original com-
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plaint may be considered as and held to be defend-

ant's answer to said amended complaint.

H. C. NELSON
Attorney for Plaintiffs.

F. ELDRED BOLAND
KNIGHT, BOLAND & RIORDAN

Attorneys for Defendant.

[Endorsed] : Filed May 25, 1936. [15]

[Title of Court and Cause.]

ANSWER
Comes now defendant and answers the first count

of plaintiffs' complaint herein as follows:

I.

Defendant denies all the allegations contained in

sections three, four, five and six of said first count

in said complaint, except as follows:

Defendant alleges that on the 14th day of Decem-

ber, 1934, said Leonard N. Winslow made and signed

and delivered to said Fred J. Moore (a solicitor for

defendant) a written application for insurance upon

his life, in the sum of $5,000.00, wherein and whereby

said Leonard N. Winslow stipulated and agreed as

follows: [16]

"This application is made to THE MUTUAL
LIFE INSURANCE COMPANY OF NEW
YORK herein called the Company. All the

following statements and answers, and all those
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that the Insured makes to the Company's Med-

ical Examiner, as a part of this application, are

true, and are offered to the Company as an in-

ducement to issue the proposed policy. (The

Insured expressly waives on behalf of himself

or herself and of any person who shall have or

claim any interest in any policy issued here-

under, all provisions of law forbidding any

physician or other person who has attended or

examined, or who may hereafter attend or exam-

ine the Insured, from disclosing any knowledge

or information which he thereby acquired.) The

proposed policy shall not take effect unless and

until delivered to and received by the Insured,

the Beneficiary or by the person who herein

agrees to pay the premiums, during the In-

sured's continuance in good health and unless

and until the first premium shall have been

paid during the insured's continuance in good

health ; except in case a conditional receipt shall

have been issued as hereinafter provided."

*'It is agreed that in the event of the self-

destruction of the Insured whether sane or in-

sane during the first year following the date

of issue of the policy hereby applied for the

Company's liability shall be limited to the

amount of the premiums paid. It is agreed

that no Agent or other person except the

resident, a Vice-President, or a Secretary of

the Company has power on behalf of the Com-
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pany to bind the Company by making any

promises respecting benefits under any policy

issued hereunder or accepting any representa-

tions or information not contained in this

application, or to make, or modify any contract

of insurance, or to extend the time for pay-

ment of a premium, or to waive any lapse or

forfeiture or any of the Company's rights or

requirements. '

'

A true and correct copy of said application is

hereto annexed, made a part hereof and marked

''Exhibit A"; and will be relied upon by defend-

ant upon the trial of the above-entitled action.

Defendant is informed and believes, and upon

such information and belief alleges, that said Leon-

ard N. Winslow died on the 18th day of December,

1934, before said application was received by de-

fendant from said Fred J. Moore. The annual

premium to be paid by said Leonard N. Winslow,

in consideration of the issuance of the policy so

applied for, amounted to the [17] sum of $253.50,

and at the time of making said application said

Leonard N. Winslow paid to said Fred J. Moore

the sum of $100.00, and no more, and which said

sum of $100.00 was immediately after the death of

said Leonard N. Winslow tendered to plaintiffs

herein and was rejected by them; and defendant

hereby tenders and offers to pay to plaintiffs said

sum of $100.00. No policy of insurance was ever

issued by defendant upon said application, nor

was said application ever accepted by defendant.
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Said Fred J. Moore never at any time had any

authority or power, actual or ostensible, to make
diXij contract or agreement of any kind on behalf

of defendant, and no conditional receipt was ever

executed or delivered by defendant, or by any one

for it or on its behalf.

Comes now defendant and answers the second

count of plaintiff's complaint herein as follows:

I.

Defendant denies all the allegations contained in

sections three, four, five and six of said second

count in said complaint, except as follows:

Defendant alleges that on the 14th day of De-

cember, 1934, said Leonard N. Winslow made and

signed and delivered to said Fred J. Moore (a

solicitor for defendant) a written application for

insurance upon his life, in the sum of $5,000.00,

wherein and whereby said Leonard N. Winslow

stipulated and agreed as follows:

''This application is made to THE MUTUAL
LIFE INSURANCE COMPANY OF NEW
YORK herein called the Company. All the fol-

lowing statements and answers, and all those

that the Insured makes to the Company's Medi-

cal Examiner, as a part of this application, are

true, and are offered to the Company as an in-

ducement [18] to issue the proposed policy.

(The Insured expressly waives on behalf of

himself or herself and of any person who shall

have or claim any interest in any policy issued

hereunder, all provisions of law forbidding any



Mutual Life Ins. Co. of N. Y. 19

physician or other person who has attended or

examined, or who may hereafter attend or ex-

amine the Insured, from disclosing any knowl-

edge or information which he thereby acquired.)

The proposed policy shall not take effect unless

and until delivered to and received by the In-

sured, the Beneticiary or by the person who

herein agrees to pay the premiums, during the

Insured's continuance in good health and un-

less and until the first premium shall have

been paid during the insured's continuance in

good health- except in case a conditional re-

ceipt shall have been issued as hereinafter pro-

vided."

"It is agreed that in the event of the self-

destruction of the Insured whether sane or in-

sane during the first year following the date of

issue of the policy hereby applied for the Com-

pany's liability shall be limited to the amount

of the premiums paid. It is agreed that no

Agent or other person except the President, a

Vice-President, or a Secretar}^ of the Company
has power on behalf of the Company to bind

the Company by making any promises respect-

ing benefits imder any policy issued hereunder

or accepting any representations or informa-

tion not contained in this application, or to

make, or modify any contract of insurance, or

to extend the time for payment of a premium,

or to waive any lapse or forfeiture or any of

the Company's rights or requirements."
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A true and correct copy of said application is

hereto annexed, made a part hereof and marked

*' Exhibit A"; and will be relied upon by defendant

upon the trial of the above-entitled action.

Defendant is informed and believes, and upon

such information and belief alleges, that said

Leonard N. Winslow died on the 18th day of De-

cember, 1934, before said application was received

by defendant from said Fred J. Moore. The annual

premium to be paid by said Leonard N. Winslow,

in consideration of the issuance of the policy so

applied for, amounted to the sum of $253.50, and

at the time of making said application said Leonard

N. Winslow paid to said Fred J. Moore the sum

of $100.00, and no more, and which said sum of

$100.00 was immediately after the death of said

Leonard N. Winslow tendered to plaintiffs [19]

herein and was rejected by them; and defendant

hereby tenders and offers to pay to plaintiffs said

sum of $100.00. No policy of insurance was ever

issued by defendant upon said application, nor was

said application ever accepted by defendant. Said

Fred J. Moore never at any time had any authority

or power, actual or ostensible, to make any contract

or agreement of any kind on behalf of defendant,

and no conditional receipt Was ever executed or

delivered by defendant, or by any one for it or on

its l:>ehalf.

WHEREFORE, defendant prays to be hence dis-

missed with its costs.

F. ELDRED BOLAND
KNIGHT, BOLAND & RIORDAN

Attorneys for Defendant. [20]
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United States of America,

Northern District of California,

City and County of San Francisco—ss.

F. Eldred Boland, being first duly sworn says:

That he is the attorney for The Mutual Life In-

surance Company of New York, a corporation, de-

fendant in the within action ; that there is no officer

of said defendant corporation mthin the City and

County of San Francisco, State of California,

where affiant has his office, and that for that reason

affiant makes this affidavit on its behalf.

That he has read the foregoing answer and knows

the contents thereof; that the same is true of his

own knowledge except as to those matters stated

therein on information or belief, and as to such

matters that he believes it to be true.

F. ELDRED BOLAND
Subscribed and sworn to before me this 21st day

of August, 1935.

[Seal] FRANK L. OWEN
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Aug. 22, 1935. [21]
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[Title of Court and Cause.]

VERDICT.

We, the jury in the above entitled case, find in

favor of the defendant.

PAUL WILLIAMSON
Foreman

Dated: July 30, 1936.

[Endorsed]: Filed at 10:45 a.m., July 30, 1936.

[22]

In the Northern Division of the United States Dis-

trict Court in and for the Northern District of

California.

No. 1330-L

ANNIE E. WINSLOW, and ANNIE E.

WINSLOW as Administratrix of the Estate

of Lorenzo N. Winslow, deceased,

Plaintiff,

vs.

MUTUAL LIFE INSURANCE COMPANY OF
NEW YORK, a corporation.

Defendant.

JUDGMENT
This case having come on regularly for trial on

the 29th day of July, 1936, being a day in the April

1936 Term of said Northern Division of said Court,

before the Court and a Jury of twelve men duly im-
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paneled and sworn to try the issues joined herein,

Hans Nelson, Esq., appearing as Attorne}^ for the

Plaintiff, and J. Eldred Boland, Esq., appearing as

Attorney for the Defendant; the trial having been

proceeded with on the 29th and 30th days of July,

1936, in said Term, and evidence, oral and docu-

mentary, upon behalf of the respective parties hav-

ing been introduced and closed and the cause after

argument of the Attorneys and the instructions of

the Court having been submitted to the Jury, and

the Jury having subsequently rendered the follow-

ing verdict, wMch was Ordered recorded, to-wit:

''We, the jury in the above entitled case, find

in favor of the defendant.

PAUL WILLIAMSON,
Foreman,"

and the Court having Ordered that Judgment be

entered in accordance Avith said verdict;

WHEREFORE, by virtue of law and by reason

of the premises aforesaid,

IT IS THEREFORE ORDERED AND AD-
JUDGED that Judgment be entered herein in favor

of the defendant.

ENTERED this 30th day of July, 1936.

WALTER B. MALING,
Clerk.

By F. M. LAMPERT
Deputy Clerk. [23]
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PETITION FOR APPEAL.

To the Honorable Judge of the above named Court

:

The undersigned, plaintiffs and appellants, con-

ceding themselves aggrieved by the Order of the

Court herein, granting the Motion of said defend-

ant for a directed verdict in favor of said defend-

ant, and also by the verdict of the Jury in said

cause, in favor of said defendant, and also the Judg-

ment rendered in favor of said defendant in said

cause, all made on July 30, 1936, hereby appeal

from said Order, Verdict and Judgment, and each

of them, and pray that said appeal be allowed, and

that Citation be issued as provided by law ; that any

necessary bond be fixed, and that a transcript of

record, proceedings, exhibits and documents upon

which said Order, Verdict and Judgment, and each

of them, were based, duly authenticated, be sent to

the United States Circuit Court of Appeals of the

Ninth Circuit, under the laws and rules of said

Court in such cases made and provided.

Dated: Eureka, California, September 16, 1936.

H. C. NELSON
Attorney for Appellants. [24]

United States of America

Northern District of California

Northern Division—ss.

ANNIE E. WINSLOW, being first duly sworn,

deposes and says: That she is one of the petitioners

named in the foregoing Petition; that she has read

said Petition for Appeal and knows the contents
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thereof; that the same is true of her own knowl-

edge, except as to the matters which are therein

stated upon her information or belief, and as to

those matters she believes it to be true.

ANNIE E. WINSLOW
Subscribed and sworn to before me this 16th day

of September, 1936.

[Seal] H. C. NELSON
Notary Public in and for the County of Humboldt,

State of California.

[Endorsed]: Filed Sept. 25, 1936. [25]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS

Come now the appellants herein, Annie E.

Winslow, and Annie E. Winslow as Administratrix

of the Estate of Lorenzo N. Winslow, Deceased, and

file the following errors on appeal from the Order

of said Court made and entered herein on July 30,

1936, granting the Motion of said defendant for a

directed verdict in favor of said defendant; also

from the Verdict of the Jury in said cause, returned

on said date in favor of said defendant, and also

from the Judgment rendered in said cause on said

date, in favor of said defendant, which said errors

render erroneous the said Order, Verdict, and Judg-

ment, and upon which they rely for a reversal

thereof, to-wit;
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1. That said Court erred in granting the Motion

of said defendant for a directed verdict in favor of

said defendant.

2. That said Court erred in directing said Jury

in said cause to render a verdict in favor of said

defendant.

3. That said Court erred in directing that Judg-

ment be entered upon said directed verdict in favor

of said defendant.

Dated: September 16, 1936.

H. C. NELSON
Attorney for Appellants

[Endorsed] : Filed Sept. 25, 1936. [26]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

On motion of H. C. Nelson, Esq., attorney for

plaintiffs and appellants, above named:

IT IS HEREBY ORDERED that an appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit, from an Order granting the motion

of said defendant for a directed verdict, also from

the directed verdict in favor of said defendant in

said cause, and also from the Judgment entered

upon said directed verdict, all made, rendered and

entered on July 30, 1936, be and the same is hereby

allowed; and that a transcript, duly authenticated

of the records and proceedings upon which said
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Order, Verdict and Judgment, and each of them

were based, be forthwith transmitted to the United

States Circuit Court of Appeal for the Ninth Cir-

cuit in the manner and time prescribed by law.

AND IT IS FURTHER ORDERED that the

bond for costs on appeal to be given by said appel-

lants be and the same is hereby fixed at the sum of

Two Hundred Fifty ($250.00) Dollars.

Dated: September 25th, 1936.

HAROLD LOUDERBACK
United States District Judge.

[Endorsed] : Filed Sept. 25, 1936. [27]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED, that afterward, to-wit

:

On the 29th day of July, 1936, at the Courtroom of

the United States District Court for the Northern

Division of the Northern District of California, in

the Federal Building at Eureka, California, the

above entitled matter came on regularly for hearing

before the Honorable HAROLD LOUDERBACK,
Judge of said Court, and before a Jury, duly called,

selected, impaneled and sworn; the plaintiffs being

represented by H. C. NELSON, Esq., as their at-

torney, and defendant being represented by

KNIGHT, BOLAND & RIORDAN, Esqs., and F.

ELDRED BOLAND, Esq., its attorneys; and

thereupon the following proceedings were had:
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Counsel for plaintiffs moved the Court for per-

mission to have the Clerk strike out on the face of

the Amended Complaint the word "oral" appearing

on page 8, line 9 in the second cause of action ; also

the word "oral" on line 16 of the same page [28]

and the word "oral" on line 24 of the same page,

and the word "oral" on line 5 of page 9, and line 8,

page 9.

The COURT: I don't think there will be any ob-

jection to that.

Mr. BOLAND : No.

The COURT : Such will be the ruling.

Mr. NELSON: It was admitted in this case if the

plaintiff was entitled to recover at all it would be

for the face of the policy of $10,000—$5000 double

indemnity on acomit of the death of Leonard

Winslow, who was killed while riding on a fire truck

colliding with another privately operated truck on

the streets of this city on the 19th or the 20th day

of December, so if there is any liability at all it is

double indemnity.

The COURT: Is that conceded?

Mr. BOLAND: Yes.

Thereupon the plaintiffs offered testimony as

follows

:

Testimony of

FRED J. MOORE
My name is Fred J. Moore. I live in the City of

Eureka, and have lived in Eureka for sixteen years.

During that entire time I have been with the
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(Testimony of Fred J. Moore.)

Mutual Life Insurance Company of New York, as

their representative, and still am their representa-

tive. My territory covers the Counties of Humboldt

and Del Norte. I have a written contract of em-

ployment with that Insurance Company, and have

been acting under that contract and the contract

has been renewed from time to time and amended,

due to certain changes of Company policy.

I knew Leonard Winslow very well. I wrote a

policy for Leonard on the 10th day of May, 1926. At

that time he was fifteen years of age. That policy

was in effect up until the time of his death. It was

a double indemnity policy for $2,000 face [29]

amount, and the claim paid was something in excess

of $4,000. I also knew his parents very well. I had

issued policies of life insurance through my Com-

pany to the other male members of the family, that

is, the father had a policy previous to my coming

with the Company, which matured during my time

with them, and I delivered his maturity check; then

after writing Leonard a policy I wrote his younger

brother Paul a policy. I am also very well ac-

quainted with Mrs. Winslow.

I recall going to see Leonard about additional in-

surance in the latter part of 1934.

I interviewed him in his office in the City Hall,

urging him to increase his insurance as a young

man. He had previously sent in a card to our com-

pany in answering an advertisement they sent out,

showing the benefits to be derived from retirement
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(Testimony of Fred J. Moore.)

plan, so I talked to Leonard in his office, and while

he agreed with my presentation, he wanted to put

it off. Wanted to think about it. I talked long

enough to satisfy myself I could do nothing with

him at that time, and then later I saw him at his

work, down, I would say, at the intersection of

Murray Street and Broadway, when he was doing

some electrical work there, and his talk was still

favorable, but no action. On Friday morning, De-

cember 14th, I was going to the court house, and I

met Leonard at the intersection of Fourth and I.

He was on the opposite side of the street. I stopped

him and asked him to come to my car and suggested

now was the time to take life insurance, and he re-

plied in effect he was too busy to talk to me. It was

during the Christmas holidays, and he was busy

doing electrical work with the Christmas decora-

tions, and he had no time. Then I said something to

him to the effect that now is all he had—"If you

are ever going to take it why put it offi" And lie

replied in effect [30] he would take a policy with

me after the first of that year; he did not have

money enough then—he was going to San Francisco,

and wanted to have some extra money. I said, "You
have money enough to start this. If you go to San

Francisco with a large sum of mone}^ in your pocket

you might spend more than if you didn't take so

much Avith you." So I suggested that he start the

thing on that particular day, make a deposit to me.
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(Testimony of Fred J. Moore.)

which would leave him with much less after the first

of the year, and he would have the knowledg^e he

started his insurance before the first of the year,

and it was more valuable to have it than be thinking

about getting it. I went to the court house, and

before going I had arranged with him to go home

for his bank book. He agreed, at my suggestion, to

give me a deposit of $100. He went to the Bank of

Eureka during the time I w^as in the court house,

and I was delayed there actually longer than I

anticipated, and he was very anxious to get away;

but I prevailed on him to go to Dr. E. J. Hill with

me for examination. The thing was done so quickly

that I wanted Leonard to get back to work as soon

as possible, which he was anxious to do, and stating

it had taken longer than what I had told him when

I first stopped him, and in the rush to get him back

to work I had let him go in for his medical examina-

tion, and I had failed to have Leonard sign his name
to the application concerning my part as agent. Our
form is all in one blank. As agent I ask the appli-

cant certain questions, and he takes it to the doctor

for completion, and the doctor sends it to our San
Francisco office. Our San Francisco office received

it the following day—I believe that would be Decem-
ber 15th, on Saturday. On Simday, December 16th,

I received back from San Francisco the upper half

of the application, calling my attention that I had

[31] inadvertently failed to have the applicant sign

the application, and asking that I get his signature,
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(Testimony of Fred J. Moore.)

which I did, on Monday, December 17th. I mailed

that back to San Francisco on Monday, Deceniljer

17th, and it reached our office on Tuesday, Decem-

ber 18th, and Leonard Winslow was killed Tuesday

night, I think, approximately 7:30. I notified our

office Wednesday morning, December 19th, by tele-

gram, to this effect, and our cashier, Mr, Murray,

called me immediately concerning the case, and

asked what the circumstances were surrounding it.

I told him Leonard had paid me $100 in currency,

for which I had given him a receipt for that

amount. Sometime after that, in connection with

the former policy containing a double indemnity

clause, our inspector came here, who works directly

under the home office at New York, to satisfy him-

self as to the liability of the company, and the acci-

dental feature, and at my suggestion I had this in-

spector go to the bank to verify that he had received

$100. which would correspond with the receipt that

Leonard's parents found after his death. Now,

Leonard had full confidence in me.

It was on December 14th that I finally came to

an understanding with him about the issuance of

this policy. At that time I had an application form

with me to be filled in, in connection with this ap-

plication.

The document handed to me is the original docu-

ment, the exact paper that I had that day.

The writing in black ink that appears upon the

face of the application above the name ''Leonard

Nathan Winslow"; was written by me. In fact,

all the writing that appears on the upper half of
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(Testimony of Fred J. Moore.)

that application as in my hand-writing, with the

exception of Leonard Winslow's signature. I asked

him on that day, December 14, 1934, to sign at the

place where the signature appears on the [32] upper

half. The pasting on the face of the application is

due to the fact that his signature was signed after

the office returned that form. When I sent the

application down, Leonard Nathan Winslow's sig-

nature was not on the upper half of it, when I

sent it down on December 14th. I was under the

impression I had filled it in, but evidently not.

I recall now that the office cut the application in

half and sent the upper half back to me with the

request that I Leonard sign the upper half of the

application. I saw Leonard after I received this

returned upper half for his signature sometime Mon-

day afternoon. I saw him on the street somewhere

and I spotted his car, and followed his car until I

found him. I just couldn't remember where that

was. I told him at that time with respect to having

him sign the application that in my rush to get

him to the Doctor and back to his work I had neg-

lected to have him sign the application at the time

that I made it out. I don't think there was any

questions asked on whether or not the answers were

the same as the ones written in the day before. I

just asked him to sign that and explained I had

overlooked having him do it originally, and he

signed without question.

Q. Did he read it over or examine it after he

signed ?
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(Testimony of Fred J. Moore.)

Mr. BOLAND: I object to the question as

being immaterial and irrelevant.

The COURT : I will allow it.

Mr. BOLAND: Note an exception.

The WITNESS : No, he signed it at my request.

Q. He did not read it the first day in your

presence ?

A. No.

Q. He left it to you to write down whatever

you considered necessary to make the applica-

tion effective?

A. He did.

Q. I notice on here, Mr. Moore, that there was

—

on the side of the application it says ''Date; Age
23 years." That is in [33] your handwriting?

A. It is.

Q. Will you explain to the jury what you said

about requesting the company to date the policy

in that way?
A. Insurance premium dates from the nearest

birthday, and the fact Leonard was born on the

2nd day of May, 1911, and writing his application

on the 14th day of December, he would be over

the six months' period, and closer to 24 than 23,

and our company rules permit us to date a policy

back six months on request of the applicant. It

being a lesser premium for him to pay, I told

him that—that was a point I brought out to him,

by taking it at this time so close to the 23-year

period I could date it back to the age of 23, which

would save him a few cents per year.
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Q. What did you state to him would be the

effective date of the policy by dating it back in that

way as of 23? To what date would you have to go

back where his

A. (Interrupting) That would be left to the

home office. I would make out the request to date it

at the age of 23 and they would arrange it to come

under the six months' period.

Q. It would be some day prior to November 21,

1934?

A. Yes, in order to get him under the six

months.

Q. So the policy that was to be issued was to be

issued as of some day prior to November 21, 1934,

that is correct, is it?

A. That is right.

Q. There is a provision here—paragraph 14—

-

that appears to be blank on that. There is no space

filled in on that application. That is true, is it ?

A. That's true.

Q. Did you particularly call paragraph 14 to his

attention ?

A. No, I did not.

Q. When he paid you this $100 in cash, had you

had discussion [34] as to the method of payment of

premiums, Mr. Moore?

A. Leonard asked what the quarterly rate would

be, and I told him it would be $67.20, and we fio--

ured that out that it would be higher than an an-
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imal premium. To start it, he wanted to put it on

the quarterly basis. I suggested that he take it an-

nually, that the first year would be the hardest, and

after that he could meet, and it is in line with the

policy of our company to write as much annual busi-

ness as possible, which is not only advantageous to

the insured, but there is less chance of lapse, and it

is less expensive detail to look after.

Q. When he was talking to you about the pay-

ment of the policy on a quarterly basis, had you

had any discussion prior to that time about making

the insurance effective immediately

A. Yes, I told him if the quarterly premium was

paid in full, assuming that the medical examination

and inspection was satisfactory, his policy would be

in force immediately.

The WITNESS : It was his thought that the in-

surance would go into force immediately.

Mr. NELSON: Q. That is what he led you to ])e-

lieve he wanted?

A. Yes.

Q. Mr. Moore, you gave him a receipt, didn't

you, for $100?

A. I did.

Q. Is that the original, so far as you recall?

A. It is. .

Mr. NELSON: We will offer this in evidence as

plaintiffs' Exhibit 1, and consider it as read.

The COURT: So received. (The document was

marked ^'Plaintiffs' Exhibit 1.")
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Mr. NELSON: Q. The $100 that was paid under

that receipt was more than sufficient to pay the

quarterly amount that would have [35] been due

to make the policy effective inunediately had

premiums been designated to be paid in that way,

isn't that true?

A. Yes.

After I sent the original upper half of the ap-

plication blank, there was no further discussion be-

tween myself and Leonard with reference to chang-

ing the effective date or any other provisions. I

later forwarded to the Company a statement of the

facts in letter form, with reference to this particu-

lar transaction.

Mr. NELSON: We will offer in evidence the ap-

plication blank with the handwriting that appears

on the upper half of the first page, and the latter

questions of which will be identified in the deposi-

tion that was taken.

Mr. BOLAND: I have no objection to it going in.

It is merely a matter of convenience. I think the

copy is attached to our answer.

The COURT : Then I think we had better accept

the whole docmnent.

Mr. NELSON: Yes.

(The document was marked ''Plaintiff's Ex-

hibit 2.")

Q. Did you have authority from your company
to tell prospective applicants for insurance that

policies could be written through you that could be

made effective immediately?
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A. I always tell them providing the premium is

paid that it's subject to

Q. Subsequent approval by the company?

A. Subsequent approval by the home office. I

never know if the company will accept them or not

until it gets to the home office.

Mr. BOLAND: Is that authority in writing'?

A. How is that?

Mr. BOLAND: I would ask, with the Court's

permission, if such authority that you have is in

writing ?

A. In our printed instructions. There are cer-

tain things which come into whether or not the com-

pany will accept a prospect. It might be health,

medical impairment, environment, or occupation. I

have had prem- [36] iums paid me in full I thought

were all right, but for some reason the company,

through their personal inspection, had me return

the money and decline to accept the case. So I never

know until a policy is issued whether or not it will

be accepted.

Mr. NELSON: Q. You are authorized to tell

them, subject to the approval of the company, the

policy can be made effective as of the date of the

application, or even in this instance dating it back

a few weeks?

A. Yes.

Q. You have that authority?

A. Yes.
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Q. And you have written policies on that basis?

A. Yes.

Q. Taken applications on that basis?

A. Yes, sir.

Q. Did Leonard Winslow, as far as you ]^now,

give you any untruthful answers to any questions

that you sought to write the answers to?

A. He did not.

Q. So far as Leonard Winslow was concerned,

was there anything more that you suggested or

stated would have to be done by him to make the

policy effective immediately that he refused to do

or would not do, upon request by you?

A. Well, he complied with all my requests.

Mr. NELSON: So far as he was concerned, he

did everything he knew of that was necessary to

make this policy effective as of the date set in the

application to give him an age of 23 years?

A. He did.

Q. Did Leonard Winslow have any information

from you as to the type of receipts that were is?ued

by agents of this company?

Mr. BOLAND: I object.

The WITNESS: No.

Mr. BOLAND: I move to strike out the answer.

I object as being incompetent and immaterial. [37]

The COURT: I will allow it to stand.

Mr. BOLAND: I will note an exception, if the

Court please, because it contradicts Section 14 of

the application.
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Mr. NELSON: Q. Did you hand to Lorenzo

Winslow for his inspection or reading any docu-

ments that might contain ndes and regulations of

your company with reference to issuance of

policies 1

A. No.

Q. So then is it true, if I might be permitted to

summarize the evidence—you simply had this ap-

plication blank there, you filled it in, and on the

return from San Francisco, had him sign it, with-

out his ever having read the upper part of it, as

far as you know?

Mr. BOLAND: I again renew the objection. It

is immaterial whether he read it, or not, because,

under the law of California, and the Federal Court

decisions, he is presumed to have read it. The

United States Supreme Court has so said.

Mr. NELSON: We are offering it to show the

reasons why he did not read it.

A. Yes.

Mr. BOLAND: I note an exception.

Mr. NELSON: The balance on this premium as

indicated on the receipt, was some $153. was it not ?

A. And Fifty cents.

Q. How was that to be paid?

A. Within sixty days.

Q. He agreed to do that, did he?

A. He did.

Q. Was the offer of payment made to you after-

wards ?
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A. It was. After his death. It was.

Q. You did not accept it?

A. I did not.

Q. Under instructions from your company, is

that right?

A. Well, I had no instructions from the com-

pany, but I thought the case was out of my hands

and I suggested it be sent to our home office direct.

[38]

Mr. NELSON: Q. That offer was made, you re-

call, do you not, within the 60-day period?

A. I am under the impression it was. I don't re-

member the exact date, but I assiune it was.

The COURT : In other words, to the best of your

recollection it was?

The WITNESS : Yes.

Mr. NELSON: On February 11, 1935, I offered

you the $153.50 and then in view of your refusal it

was deposited with the Bank of Eureka to the

credit of the Mutual Life Insurance Company of

New York, after the company had written its re-

fusal to accept the money.

Mr. BOLAND: I admit that the offer was made,

Mr. Nelson, and I assume that the deposit was
made, although we never checked on it.

Cross-Examination.

Mr. BOLAND: Q. You have your instruction

book, have you?

A. Yes.

Q. May I glance at it, please?
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(Witness hands book to Mr. Boland.)

Q. This instruction book, Mr. Moore, was in

your possession and under it you acted at the time

of the application in question?

A. Yes, sir.

Mr. BOLAND : Q. I think I understood you, Mr.

Moore, to say that these conversations you had

with Mr. Winslow were all prior to the signing of

the application. On what date was it—the time he

put his signature to the application?

A. I wrote the application on December 14th,

but the part that was returned for his signature

was signed by him, I would say, on December 17th.

If that would be correct, it would be December 17th.

That is correct, because Tuesday was the 18th—the

day he was killed.

Q. Did you have any conversation with

Winslow between the 14th and the time he put his

signature on the application, on the 17th or 18th?

A. I did not. [39]

Q. All the conversation you had with him, then,

was the date that you wrote in the figures on the

application—that is, December 14th—it was all

prior to that time?

A. Yes.

Q. You were instructed to return the $100 back

to Mr. and Mrs. Winslow, were you not?

A. Yes.

Q. Did you do so?

A. Yes.
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Q. Upon what date 'F

A. I think it was the 26th day of December. I

can tell you exact. (Witness refers to papers) De-

cember 26, 1934.

Testimony of

ANNIE E. WINSLOW
For Plaintiff.

My name is Annie E. Winslow, and am the plain-

tiff in this case. I am the surviving widow of

Lorenzo N. Winslow, who died July 3, 1935. He and

I were the parents of Leonard Nathan Winslow. I

recall of making a deposit at the Bank of Eureka

to the credit of the Mutual Life Insurance Com-

pany of New York, in the sum of $153.50; it is still

there to the credit of the Company. Such deposit

was made within the sixty day period after

Leonard was killed. The $100. was tendered back

to me after Leonard's death, but I did not accept it.

[40]

Testimony of

GERALD W. MURRAY
on behalf of plaintiff, by deposition.

My n*me is Gerald W. Murray; I reside at 266

Dolores Street, San Francisco, and am connected

with the defendant, The Mutual Life Insurance

Company of New York, in the capacity of Agency
Cashier. The territory over which my agency
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cashier work extends is Northern California and

the State of Nevada.

I know William L. Hathaway, who is the Mana-

ger of the San Francisco Agency of The Mutual

Life Insurance Company of New York. His agency

covers the territory of Northern California and the

State of Nevada, which includes the County of

Humboldt, State of California.

I have been the San Francisco cashier for five

years last past, and Mr. Hathaway has been the

district manager for that entire time and longer.

I know Fred J. Moore of Eureka, California,

and have known him about fifteen years. During

that time he has been connected with or a repre-

sentative of the defendant Company in the capacity

of Agent. His agency covers the territory gener-

ally of Mendocino, Humboldt and Del Norte Coun-

ties in this State.

I am the agency cashier in the San Francisco

Agency over which Mr. Hathaway is manager.

I am an employee of the Mutual Life Insurance

Company of New York, appointed by the New York

office, and am not an employee of Mr. Hatha-

way 's. During the fifteen years that I spoke of

Mr. Moore having been the agent of this company,

I have also been in the employ of the defendant

Company, resident here in San Francisco. During

the fifteen years which I have known Mr. Moore

he has been acting as agent for the defendant

Company in the three counties above mentioned.
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I have the company files, or records, with me with

reference to the matter of the claim of the plaintiffs

arising out of the [41] application of Leonard N.

Winslow, upon which this case is based. Leonard

Nathan Winslow was a policy holder in the de-

fendant company before December 4, 1934. He had

a twenty year endowment policy in the amount of

$2,000 which was issued on June 10 of 1926, and

was payable to the insured if living at maturity;

in case of prior death, to his parents Annie E.

and L. N. Winslow, or the survivor of them. That

policy was issued through the San Francisco agency

and the application was written by Fred J. Moore

of Eureka, California, the same person who is now

and was on December 4, 1934 our resident agent.

The records of the company show that we received

in San Francisco on December 15, 1934, the appli-

cation, incomplete, for another policy on the life of

Leonard Nathan Winslow. It was received from

Doctor E. J. Hill, who made the examination at

Eureka, California. We did not receive any com-

munication from our agent, Fred J. Moore, at that

time. The application was dated in Eureka on

December 14th. That is, the doctor's examination

was dated December 14th.

We communicated with Fred Moore with refer-

ence to the incomplete form of the application on

the same day the application was received in the

office. On December 15th the upper half of the ap-

plication was returned to the agent, Fred J. Moore,
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with a letter from the office which read as follows:

''Kindly note that before the above mentioned ap-

plication can be forwarded to the Home Office,

it will have to be signed by the Insured. When
completed kindly return to this office, where it will

receive our immediate attention." I don't believe

there was any telephone conversation with Moore

about the form of the application at that time

because of the fact that the letter which was written

with it would indicate that the transaction was

handled by mail. The upper half was returned to

our San Francisco office on [42] December 18, 1934.

It was in the same form which had been returned

to him, and the only change—the only addition was

that the application was then signed by the appli-

cant. I have no notation as to the time it was

received on December 18th.

The application was then forwarded to the Home
office in New York on the same day. There was a

memorandum attached to the application initialed

by Fred J. Moore stating "Sorry my carelessness

delayed this 'app' going to H. O.". Our office did

not send any statement in with that application to

the New York office. At the time the application

was forwarded to the Home office there is an entry

or an office communication that goes along with it

that lists the number of the policy and the amount

of insurance the applicant may then have in force

in our company. Our San Francisco office accepts

all of the applications, that is, physically as far as
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the application is concerned. They don't act npon

them though, nor do they submit any recommenda-

tions. We don't make any notation on the face of

the application, or attach to it, with reference to

the desirability or undesirability of taking the ap-

plication and executing a policy on it.

Policies are issued at the Home office, but they

are relayed from our office after they have been

approved in New York. They are not executed in

San Francisco. There is no one authorized here

(San Francisco) to issue a policy. Mr. Hathaway

has no authority to issue a policy; only to pay a

policy—that is, to pay a policy claim. Policy claims

are paid out of our San Francisco office by checks

in a good many cases; but that is all done in each

instance by special authority that is granted in that

particular case. That is, the claim is approved in

New York, and to hasten the payment of the money

to whom it may belong, why, the company will wire

out and state that such and such a claim has been

approved, and that we may issue a draft to [43]

the proper people for the amount due.

The San Francisco office forwarded, on Decem-

ber 18th, this application of Leonard Nathan Wins-

low to our Home office at New York without any

further comment than I have already indicated.

On December 20th a letter was received from Fred

J. Moore of Eureka, the agent in this case, as

follows: "Please send proof of death form for

above party who was accidentally killed last eve-
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ning as per newspaper clipping herewith. Also

the above party applied for a $5000.00 20-year en-

dowment Dec. 14, 1934. Applicant paid me $100.00,

and had agreed to pay balance of premium within

60 days." That was signed "Fred J. Moore" and

the case he was referring to was the Leonard

Nathan Winslow case. Later the $100. was for-

warded to our company. I have not the date here

that the money was received. This date of Decem-

ber 20th was the first intimation that we had had

that the $100 had been paid. The $100 was sent to

us by Fred J. Moore. There was no statement from

Moore as to what form the promise or obligation to

pay the balance of the premium was evidenced by.

I have only his statement of December 20th, that

has been referred to ; he said the applicant had paid

$100, and had agreed to pay the balance within

sixty days. The premium that would have been due

on this particular policy and application if issued,

would be $253.50 on the basis of the annual payment

of premiums. On the same application and policy

the amount of quarterly premium due if the policy

had been issued on that basis, would be 26^2 P^^'

cent of the annual premium. By taking an annual

premium rather than a quarterly premium, basis

of payment, the policy holder would save at least

six per cent per year. The quarterly premium pay-

ment that would have become due had the policy

been issued on that basis would have been $67.18.

In response to your question as to whether the
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company authorizes its agents, such as Mr. Moore,

to accept promissory [44] notes as part payment of

premium, I will state that that is covered in the

Instructions to the agent: In the Rate Book there

is listed "Rules, Regulations and Instructions for

Agents," and under the heading ''Premiums Paid

with Applications" the following instructions are

given. Shall I read that instruction?

Q. Well, you may read that, and I will ask you

some further questions about it.

A. "The Company will not recognize initial

premiums paid in advance of delivery of policies

unless the full premium is paid in cash, a condi-

tional receipt is issued, and the full premium is

forwarded to the agency. When the full cash prem-

ium is paid at the time application is made, the

amount must be entered in the portion of the appli-

cation beginning '$ ' " that is the dollar sign,

" 4n cash has been paid to the Soliciting Agent,'

and the number of the conditional receipt noted in

the proper space. Agents may accept initial prem-

iums between the time application is made and

policy is delivered provided that a conditional re-

ceipt is duly issued and further provided that the

applicant has continued in good health and all other

conditions, including applicant's occupation, have

remained unchanged. The full amount of the

premium and a statement covering details of pay-

ment should be sent immediately to the agency. Any
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representative who fails to comply with this rule

will be liable to immediate dismissal. '

'

Q. Notwithstanding that written instruction, is

it not a fact that your agents have, with the knowl-

edge of the company, accepted promissory notes as

payment in whole or in part of premiums under

policies ?

A. No.

Q. Or is that limited to your own particular

knowledge and experience *?

A. There is a difference there on a note; if the

policy is issued the agent is permitted to deliver on

a note settlement—if a policy has been issued and

has been placed in the agent's hands [45] for de-

livery.

Q. Then you mean he can take part cash and

part note?

A. He can deliver the policy then on that basis,

yes.

Q. And that is considered paj^ment of that first

premium ?

A. Yes, it is.

Q. Is it not customary for life insurance com-

panies generally in Northern California to allow

their agents to accept promissory notes made out in

favor of the agent personally, as part or full pay-

ment, as the case may be, of premiums due on the

policy applied for, and the company holds the agent

personally responsible for the amoimt thereof?
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A. As stated in the first instruction there is only

one way that the company protects an applicant

from the time the policy is written, that is provided

that he pay in full the premium and a conditional

receipt is issued at that time. That is the only

transaction that the company recognizes as putting

the policy effective as of that date—provided that

he passes the other requirements.

Q. Speaking now, Mr. Murray, about the gen-

eral practice of life insurance companies in this

area, as far as you know, irrespective of written

instructions contained in manuals or otherwise, of

issuing policies when they know that their agent

has first accepted the personal obligation of the

applicant, and that they, the insurance company,

charge back against and hold the agent personally

responsible for the premium due. Don't you know

that to be the practice of life insurance companies ?

A. No. The question is—it is true with our com-

pau}^, after a policy has been issued and placed in

the agent's hands for delivery, but prior to that

time, no, they don't permit anything to put that

policy in force except the payment of the full prem-

ium in cash and a conditional receipt to be issued at

that time. After the application has been acted

upon and the policy comes out and [46] is placed in

the agent's hands for delivery, he may then deliver

that policy to an applicant and take a note for the

entire premium if he wishes to. In that case the

company requires that the note be registered in
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their office and if the policy holder does not pay

the note, let us say, why, we look to the agent for

the net premium on that contract; that is charged

up to him.

Q. Are those notes made out to the agent or the

company ?

A. Those notes are always made out to the agent

as an individual.

Q. That is, you allow the agent to deduct what

commission would be due him for writing the policy,

that is for securing the application, and you charge

him for the balance?

A. Yes.

Q. In this particular instance Avas the agent's

commission more or less than $100?

A. In this particular case the agent's commis-

sion on the annual premium would have been more

than $100.

Q. Have you any objection to stating what i)er-

centage he would get of the first premium due?

A. I have not his contract here. On a 20 year

endowment it would be 45 percent first year com-

mission on that.

Q. And if issued on a quarterly basis, what

would be the agent's premium?

A. The same.

Q. Have you figured on an annual basis?

A. Figured annually and quarterly.

Q. I mean, he would get 45 percent of the an-

nual amount paid?
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A. If the policy was payable quarterly he would

get 45 percent of each quarter.

Q. For the first year ?

A. For the first year, yes.

Q. Now with respect to this particular policy or

application, was there a double indemnity feature

in case of accidental death ?

A. Yes, sir.

Mr. NELSON: Q. Now, Mr. Murray, your com-

pany does authorize its agents, such as Mr. Moore,

to inform the applicant that [47] he has authority,

at least under some conditions, to make a policy

effective immediately ?

The WITNESS: A. Yes—well, he has the

authority to tell the applicant that the policy can

be made effective immediately, providing that the

full premium is paid and a conditional receipt is

issued; and then it is effective in accordance with

the agreement that the applicant signs and the con-

ditional receipt that is issued. That conditional re-

ceipt is signed by the agent who collects the full

premium, and it is also signed by the applicant.

Q. Do you know that your agents do tell pros-

pective insured's as a part of their statement to the

insured that 'Hhis policy can be made effective im-

mediately?"

A. Yes, they can tell them that.

Q. And there are instances where the insured

himself has desired that particular form of policy?

A. Yes, sir.
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Q. Is that not true?

A. Yes, sir.

Q. So that you then leave it to your agent to

accept the premium and issue the receipt '^

A. Yes, sir.

Q. In this particular instance sufficient premium

has been paid, if computed on a quarterly basis, to

have made the policy effective immediately, had

it not?

A. Yes, if the application were written to call

for premiums on quarterly basis and a conditional

receipt was issued, the $100 would have been more

than enough to have paid the quarterly premium.

Mr. Moore, as our resident agent, had a right to

the receipts. As to whether he may have had any

—

he may have lost them. There is no way for me to

state if he had a receipt book. I know that Mr.

Moore has been furnished with such a book in the

past; I don't know whether he had one on that

particular day.

We have never received any applications to which

any memorandmn might be attached, requesting the

policy be made effective [48] immediately. The only

thing that would indicate that would be where the

application shows the binding receipt number and

the check comes in for the gross premium, and then

that would be a case such as you describe, where the

applicant wanted the insurance to become effective

immediately. The receipt is issued to the insured

and our office does not see it.
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We act upon the face of the application with

respect to the information that is set forth in Para-

graph fourteen. We have received applications

wherein request was made by the applicant to have

the policy effective immediately through Mr.

Moore's agency, as indicated by binding receipt

having been issued; that would be the only way we

would know. We have no evidence of the issuance

of the receipt other than what might be stated in

Paragraph 14 only that the check comes in with

llie application in such cases.

We have the check for the premimn, and we have

the statement in answer to question fourteen, that

so much was collected and the binding receipt, cer-

tain number and certain date, was issued. I don't

mean a check after allowing the agent's commission;

in a binding receipt case it is necessary for the

gross premium to be sent in with the application.

Then if the applicant is declined a check for the full

amount is drawn to the order of the applicant and

returned. In the event it is accepted, the agent's

commission is then paid by check from the office

to the agent. We don't require any report from the

agent himself as to whether or not he has issued

what I refer to as a "conditional receipt". We rely

upon the application alone.

In the case where the applicant has paid either

by note or by cash, the premium due, we allow the

agent sixty days from the date of the examination

to remit to the company. He is then supposed to
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have made a settlement with the company. The com-

pany [49] allows him sixty in which to remit the

premimn to the office in the event he has not col-

lected it sooner. At the time he collects, the com-

pany requires an agent to forward that money to

the company immediately. That sixty day rule would

apply in a case where a man has gotten a policy

free for delivery and he has delivered it to the

insured on a note settlement and has reported the

note settlement to the company, and then at the

end of sixty days the agent has still been unable

to collect the premium from the insured; in that

case the companj^ then demands that the agent him-

self advance the money to pay that net premium

on the sixtieth day. But, if he should collect on

the note prior to the expiration of the sixty days,

the company expects him to remit that to the eom-

]")any immediately. But we leave that to the agent.

We make no independent investigation against the

agent to determine whether or not he has been paid

;

those are his rules and that is what he is required

to do. If the check is missed, we first check against

him when the sixty day period has run.

After forwarding the application to our home office

in New York, we received word from Mr. Moore on

the 20th of December advising of the death of the

applicant, and enclosing a clipping showing he had

been killed in some automobile collision. Upon re-

ceipt of that information, we wired the Home Office

that Leonard N. Winslow had been reported killed
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in an accident. The wire was sent on December 20tli.

The application was received in New York on De-

cember 20th P. M. It was sent air mail to the New
York office. The figures '^2529" on the reverse side

of the original application is our agency number

of that application.

Q. On the face of the application, in the upper

right-hand corner, there is a space printed "For

H. O. use," and then apparently filled in by some

sort of machine '^December 6614." What does that

indicate ?

A. The ''H. O." refers to the home office [50]

use, and I don't know what that number represents.

That is the Home Office filing number.

Q. Stamped on by your New York office ?

A. Yes, sir.

Q. On the back of it appears "Date of issue Dec.

21, 1934." What does that mean?

A. You say "Date" of what?

Q. "Issue, December 21, 1934." Is that a Home
Office record?

A. That is a Home Office record, yes, sir.

Q. Does that refer to the issuance of the policy?

A. I don't know.

Q. What would that indicate to you as the Pa-

cific Coast Cashier?

A. It does not indicate anything to me.

Q. Is it not your rule, they put on the date of

the issuance of the pohcy on the application, or

any similar application that might be received?



58 Annie E. Winslow vs.

(Testimony of Gerald W. Murray.)

A. I am not familiar with the detail. That is,

the application states ''Date of issue" in one col-

umn under the heading of "Number" and above

that there are two dates, one date of November 20,

1934, the other December 21, 1934.

Q. Is it your testimony you don't know what

that means'?

A. I don't know whether that means whether

the policy was issued on that date or not.

Mr. NELSON: Q. This application also has en-

dorsed on it, in the line above the date of issue De-

cember 21, 1934, the date November 20, 1934,

amount $5,000. You noticed that on there, Mr.

Murray ?

The WITNESS : A. Yes, I did.

Q. Is it not true that by taking that date as the

date of the application by the insured, that it would

become the basis of a premium payment computa-

tion for the insured as of an age of twenty-three

years instead of twenty-four years had he computed

the time as of the date of the physical examination

by Doctor HilH

A. Yes, I see on the front side of the applica-

tion a [51] memorandum stating "Date policy age

23 years," and in that case the company would date

the policy back to the last date that he could still

pay the rate as of age twenty-three, and in this

case that date would have been November 20, 1934.

Q. So you accepted Mr. Moore's request there to

date the policy back to allow him to compute tlie
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premiums based on the age of twenty-three, as

when under your ordinary rules he should have paid

on basis of twenty-four; that is true, is it not?

A. That is true. The Home Office record would

indicate that they have taken note of the request

on that.

Q. Now on the back of this application you also

have a notation '^Premium" three series of figures,

'' 244.45, 4.05 and 5" with a total of 253.50. That

w^as the same amount that you had previously com-

puted as the premium due?

A. Yes.

Q. On a basis of a twenty-three year age?

A. Yes, sir.

Q. It says ^'How paid". I find certain letters

there, and figures. Would you read them?

A. Yes. Under the column ''Premium" it has

the figure of 244.45. Immediately below that there

is an item of 4.05, and off to one side a memoran-

dum on a stamp, stating "January '32 Waiver of

premium, 20 years." And then in the first column

again appears the item of $5, showing double in-

demnity for twenty years. There is a total then of

the first column showing $253.50, and off to the

right is a symbol "A" in the column of "How
paid" which indicates an annual premium.

Q. How do you explain that first item "January

A. January '32, waiver of premium—"W. P."
is the initial for Waiver of Premium benefit.
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Q. Twenty years '?

A. Yes, sir.

Q. Why was that dated January '32
'?

A. That simply refers to the type of waiver of

premium benefit. There was a change made in '32

which still was in effect at the time this application

was made. [52]

Q. This refers, does it not, to the action that

the company's Home Office was going- to take on

this particular application*?

A. Yes.

Q. Not to any other application or policy?

A. No.

Q. Now you see there is an initial '*A'"?

A. Yes.

Q. That is in lead pencil?

A. No, I am referring to the printed.

Q. I see, "How paid" annual premium. What
does the penciled "A" indicate?

A. I would say those are simply the initials of

the clerks whose hands the application has passed

through, and the same with the other one.

Q. It is a particular method, that is, the use of

pencil as distinguished from pen or color?

A. I don't think it makes

Q. Indicating any department, or do you know?
A. I don't know; no.

Q. Next is a red ''B"—is that right, Mr. Bo-

land, "B"?
A. Yes.



Mutual Life Ins. Co. of N. Y. 61

(Testimony of Gerald W. Murray.)

Q. What does that indicate?

A. Just another clerk's initials on that applica-

tion, whose hands it has passed through.

Q. Down in the left-hand corner there are some

words and spaces and letters that have been added,

apparently. You see the word ''Backer?"

A. Yes, sir.

Q. And in black ink ''M. E." or ''M. R."

A. ''M. E." I would say.

Q. What does that indicate?

A. That would indicate the initials of the clerk

Avho attended to the back part of the application, I

would say.

Q. To what part?

A. To the back. It says ''Backer"; I don't know
what its meanings are.

Q. He would look at the whole application,

wouldn't he, not just the back?

A. It passes through a good many hands.

Q. You don't know which. The first check, this

black pencilled "A"—do you know what that

means ?

A. No.

Q. The second check is red pencil "B"; do you
know what that [53] means?

A. No.

Q. Over to the right "For Medical Dept.", third

colmun, "With W. P. and D. I"?

A. Yes.
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Q. Do you see those letters?

A. Yes, sir.

Q. And then just read what you see after that

written on the original in green inki

A. The photograph is rather hard to read. Well,

it is someone's name with the date of December 20,

1934 written after it.

Q. 20 or 30?

A. It looks like 20 to me.

Q. There is a pin hole right through there. Does

your photographic copy show?

A. It seems to be clearer on this. Here is an-

other picture of it; that seems to be fairly clear

on that one.

Q. Apparently that was approved by the Med-

ical Department of your Home Office as of that

date?

A. Yes, sir.

The face of the application was referred to in

the deposition as plaintiffs' Exhibit No. 1, and the

back of the application as plaintiff's Exhibit No. 2

attached to the deposition.

Cross-Examination.

The San Francisco Agency office has no author-

ity to accept applications other than to forward

them as received to the Home Office for action

there; it has no authority to accept and issue a

policy upon any application.
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for defendant.

Mr. BOLAND: Q. This morning, or today, we

read a rule. No. 77. Just so we get them in chrono-

logical order, will you read it again'? Will you

please read Rule 77?

A. (Reading) ''PREMIUMS PAID WITH
APPLICATIONS.
"The company will not recognize initial premi-

ums paid in advance of delivery of policies unless

the full premium is paid in cash, a conditional re-

ceipt is issued, and the full premium is forwarded

to the Agency. When the full cash premium is

paid at [54] the time application is made, the

amount must be entered in the portion of the appli-

cation beginning 'Dollars , in cash has ])een

paid to the Soliciting Agent,' and the number of

the conditional receipt noted in the proper space.

Agents may accept initial premiums between the

time application is made and the policy is delivered,

provided that a conditional receipt is duly issued

and further provided that the applicant has con-

tinued in good health and all other conditions, in-

cluding applicant's application, having remained

unchanged. The full amount of the premium and a

statement covering details of payment should be

sent immediately to the Agency. Any I'epresentative

who fails to comply with this rule will be liable to

immediate dismissal. See paragraph 78, 157/158."
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Q. Now, referring to plaintiffs' Exhibit 2, being

the application identified this morning, I call your

attention to the 14th provision. Will you read that

to the jury, please?

A. (Reading) "Dollars in cash has been

paid to the Soliciting Agent, and a conditional re-

ceipt No , dated , signed by the Secre-

tary of the Company and countersigned by the

Agent, has been issued, making the insurance in

force from such date, provided this application shall

be approved."

Q. You did not receive the full first premium,

did you ?

A. No, I did not.

Q. You did not fill in this clause 14?

A. No, for that reason.

Q. No?
A. Excuse me.

Q. You did not issue a conditional receipt?

A. Not in the form of conditional receipts as

provided.

Q. The only receipt you issued is plaintiffs' Ex-

hil)it 1, shown here this morning?

A. Yes.

Q. That is the only receipt you issued?

A. That is all. [55]

Mr. BOLAND: Q. Read Section 14 again.

A. Section 34 says—a sign for blank dollars

—

''In cash has been paid to the soliciting agent and

a conditional receipt No
, dated

, signed
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by the Secretary of the Company and countersigned

by the Agent, has been issued, making the insurance

in force from such date, provided this application

shall be approved."

Mr. BOLAND: Q. The conditional receipts

therein referred to contain a signature by the Sec-

retary of the Company, do they nof?

A. Yes.

Q. You did not issue one signed by the Secre-

tary?

A. I did not.

Q. Let me ask you to read 78.

A. (Reading) "Section 78"

Mr. NELSON: Just a moment. Are those the

instructions of the company to the Agent?

Mr. BOLAND: Yes.

Mr. NELSON : Of this instruction book that you

are reading? There is no claim, is there, that the

insured read or knew of the contents or existence

of the provisions contained in that instruction book?

Mr. BOLAND: I am not making any claim as

to what the applicant knew.

Mr. NELSON: Well, unless it is connected up

I say it is incompetent, irrelevant, and immaterial,

and object to it on that groimd.

Mr. BOLAND: The authority of the agent here

is in direct issue, if your Honor please. The plain-

tiff has alleged he was duly authorized to do a cer-

tain act. The authority of the agent is predicated

upon that allegation in the complaint. [56]
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The COURT: There are two issues there. First

of all, if the agent had the authority, and, second,

the question as to whether he had what is sometimes

looked on as being the equivalent of authority.

Mr. NELSON: If your Honor will recall, Mr.

Murray testified in the deposition they knew and

the agent was accustomed to and did tell the appli-

cant they could make that insurance effective imme-

diately, and that they left to the agent—they left

it to the agent to give whatever form of receipt was

necessary to the applicant, and as Mr. Moore has

testified, the applicant had done everything that he

thought could be done and was necessary to be done

in order to make that policy go into effect immedi-

ately, subject only to the final proof of the company,

which we have shown on the application, itself.

Mr. BOLAND: In the form application, itself,

Mr. Nelson, just referred to, it says: ''It is agreed

that no agent or other person except the president,

a vice-president or a secretary of the Company has

power on behalf of the company to bind the com-

pany by making any promises, respecting benefits

under any policy issued hereunder or accepting any

representations or information not contained in this

application, or to make, or modify any contract of

insurance", right in the application, itself, the

applicant is especially notified he is not insured

unless and until a policy of insurance is delivered

to him.

The COURT: Q. You informed Mr. Winslow,

did you, that he was insured?
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The WITNESS: I never informed anyone, your

Honor, that they're insured. It is subject to the

home office ruling. I seek only applicants I think

are insurable, but sometimes my judgment is

not [57]

The COURT: (Interrupting) Q. Did you tell

him his insurance would run from any particular

date?

A. I told him by paying the full premium,

assuming that his medical examination was accept-

able to the home office, his insurance would be in

force immediately.

Q. That is, when you say 'immediately" from

the date he signed?

A. From the date of medical examination.

Q. In other words, if he paid the full premimn
at any time up to

A. (Interrupting) Subject to his continuing to

pay annual premiums there are certain rules in

there if a person pays so many years it has contin-

uing features, even if the policy should not be

kept up.

The COURT: Q. You are getting away from
my question. You gave him this receipt, and with-

in what time did he have to pay the balance of

$100?

A. In sixty days.

Q. $100 carried him for a quarter?

A. More than that.



68 Annie E. Winslow vs.

(Testimony of Fred J. Moore.)

Q. And had they acted favorably before he died

he would have been insured according to your the-

ory, is that your idea?

A. That is my idea.

Q. He would have been insured from the date he

had the medical examination had the home office

issued the policy? According to my request the

policy would be dated previous to the medical ex-

amination—would be dated November 20th.

Q. If it had been paid it would be in effect?

A. Yes.

Q. Then you so represented to him, didn't you?

A. Yes, I did.

Q. Have you ever followed this practice before?

A. Yes.

Q. And issued this kind of receipt?

A. Yes.

Q. How frequently did you do this as against

the other kind of a receipt?

A. I do that practically in all cases. I

haven't [58] had a conditional receipt book for

quite some time, and the office has accepted my
receipts on that order, and noted in the blank 14

the cash had been paid, that then assuming the

medical examination is satisfactory would date the

policy on the date of medical examination.

Q. In other words, your company has followed

this type of receipt?

A. Yes.

Q. For how long a time?
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A. I have been with them actually since Febru-

ary, Twenty.

Q. And even though the instruction was dif-

ferent, in view of the fact that they have put in

your hands that other type of receipt book you have

gone ahead with this in attending to your business 1

A. In many cases.

Q. In every case that involves a date prior to

the actual issue of the policy, that a policy be dated

back to that date, is that correct?

A. No.

Mr. BOLAND : That has nothing to do with this

matter—the dating back.

The WITNESS : That has nothing to do with it.

To make that clear, if I were writing you for in-

surance today and you paid me a certain sum of

money, it is my belief that that receipt would

cover. I am protecting my client by saying that I

have accepted from him so much money, and tlie

company receives that report in due time that I

have.

The COURT: Q. You look upon it as a tempo-

rary coverage prior to action on the policy itself?

A. Subject to the company rules, yes. The fact

a man pays me the full amount is no guarantee on

my part I could assure him he would get a policy.

That money could be returned for reasons I do not

know anything about, and [59] the company would

request I notify Mr. So-and-so the company de-

clines the risk. I am not notified of the reasons.
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Q. Supposing I should give you the full amount

and you should give me a receipt, and supposing

I should die before the company gets your papers,

you wouldn't cover me? Is that your theory?

A. I would say that if the company rules along

medical lines and what they call '^personal inspec-

tion" had been favorable you would have been cov-

ered.

Q. In other w^ords, they are not in a position

to deny it unless they can point out something

wrong in the medical history?

A. Not only medical, but environment when the

boy or person is living.

Q. Supposing you should give a misstatement

in an application ?

A. I wrote a young boy in a certain place. He
lived with his parents. The father was reputed to

be a bootlegger, before liquor was legal. The boy

paid me the full premium. The medical examina-

tion was satisfactory, but our company notified me
to advise this young man they declined to take the

risk, without giving me any reason, and to return

the money. I felt an injustice had been done, and

went to the auditor of the particular company

w^here he worked and the cashier in the bank, and

asked them to write to—I wrote a letter myself.

From a source I found out why the company de-

clined him, due to his living at home where his

father was a bootlegger, and they wouldn't take

the risk. That would be a moral risk, or environ-
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ment. There is nothing against the boy from a med-

ical character standpoint, but they did not want

to accept a risk they thought might result in a

claim due to that.

Q. Your thought is if it was the right kind of

risk and the right kind of medical examination

A. Yes. [60]

Q. You believe the company then would honor

it as being in force during this period prior to the

issuance of the policy ?

A. I do.

Q. You do now, do you?

A. Yes.

Q. In other words, that is your understanding

of the attitude and the policy of your company, as

you have conducted yourself here for some years?

A. Yes.

The COURT: No further questions on the part

of the Court.

Mr. BOLAND: Q. Is that true where the full

premium is not paid in advance ?

A. What is that?

Q. Is your statement just made to the Court

your opinion what would be the custom true—does

it hold true where the full premium is not paid to

you in advance in cash?

A. It is subject to the full premium.

Q. It is subject to the full premium? I was going

to call your attention to what you just read, "Any
representative who fails to comply with this rule

will be liable to immediate dismissal."
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A. I understand the rule.

The COURT : Q. How soon do they have to pay

the balance?

Mr. BOLAND : Immediately.

(Mr. Boland handing book to witness).

The COURT : I am asking the witness.

Q. I want to know what he does, not what he

reads out of the book.

The WITNESS : If a person paid me a certain

sum and agreed to pay me the balance in 60 days

my company would honor that.

The COURT: Q. They would?

A. Yes.

The COURT: That is all. No further questions

on the part of the Court.

Mr. BOLAND : Nothing further. [61]

Mr. NELSON: That is all.

Mr. BOLAND : Defendant rests.

Mr. NELSON: The plaintiff rests.

The COURT: How much time do you want to

present your case?

Mr. BOLAND: I would like to make a motion

for a directed verdict.

The COURT : Proceed.

Mr. BOLAND : At this time, if the Court please,

I move the Court to direct the jury to return a ver-

dict for the defendant. It is your Honor's custom

to present this in the presence of the jury?

The COURT: I always take the motion. If you

wish to argue it the argument is not before the
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jury, but the making of the motion and the ruling

on the motion is in the presence of the jury.

Mr. BOLAND: On the following grounds:

1. There is no evidence to sustain a finding or

verdict that any contract of insurance or otherwise

was entered into, as alleged in either the first or

second count of the complaint.

2. Fred J. Moore had no power or authority to

enter into any contract of insurance or otherwise

on behalf of the defendant, as alleged in either the

first or second count of the complaint.

3. Fred J. Moore did not purport or attempt

to enter into any contract of insurance or other-

wise on behalf of the defendant, as alleged in either

the first or second count of the complaint.

4. The written application signed by Leonard

N. Winslow was a written offer to enter into a con-

tract of insurance according to its terms, which

offer w^as never accepted according to its terms.

5. No contract of insurance or otherwise, as

alleged in either the first or second count of the

complaint, could be [62] effected until a policy was

issued and delivered to Leonard N. Winslow during

his continuance in good health, and no such policy

was ever delivered.

6. No contract of insurance or otherwise, as

alleged in either the first or second count of the

complaint, could be effected unless the first prem-

ium thereon was paid in full during the good health
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of Leonard N. Winslow, and said first premium was

not so paid in full.

7. There was no ratification of any act or offer

or contract made, done or performed, or purported

to be made, done or performed, by Fred J. Moore,

by defendant, with respect to any of the matters

alleged in either the first or second count of the

complaint.

8. There was no estoppel of any act or offer or

contract made, done or performed, or purported

to be made, done or performed, by Fred J. Moore,

by defendant, with respect to any of the matters

alleged in either the first or second count of the

complaint.

9. The delivery of a policy and the payment of

the first premium conforming to the written appli-

cation, was essential to any contract between said

Leonard N. Winslow and defendant.

10. The death of said Leonard N. Winslow prior

to the consummation of a contract by delivery of

the policy and payment of the full premium, de-

stroyed the subject matter of the negotiations for

a contract.

The COURT : Before passing on that, I am will-

ing to open up the case for this purpose, if you

Avish. Having placed in the record everjrthing per-

taining to what you consider the authority as far

as any written instructions or otherwise given

[63]
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Mr. BOLAND: Your Honor ruled against me?

The COURT: I am opening the case for you to

place that in the form of the cross-examination of

a witness. I will treat the examination of the court

as being a direct examination, and you can con-

front him with the statement he has made, or any

instructions you wish to ask him about—such ques-

tions as are proper. The witness wall return to the

stand and then I will pass upon the motion, treat-

ing it as a cross-examination of the witness, my
questions being asked as part of the direct on the

part of the plaintiff.

FRED J. MOORE,

recalled for

Cross-Examination.

Mr. BOLAND: Q. I call your attention Mr.

Moore, to the portion of the rules which you have

already read—77, I believe
—"The Company will

not recognize initial premiums paid in advance of

delivery of policies unless the full premium is paid

in cash, a conditional receipt is issued and the full

premium is forwarded to the Agency," and the

statement that in the event it is disregarded you

are liable to immediate dismissal. In view of that

rule, and what I have read, do you now state that

the company would consider a policy in force if

only a portion of the premium were paid and con-

ditional receipt issued?
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A. Subject to a note for the balance, it is my
imclerstanding the company would.

The COURT : In sixty days ?

The WITNESS: Yes.

Mr. BOLAND: Q. Both you and the company

would disregard this rule?

A. I don't know how often the company changes

the rules, but there has been something in regard

to notes within the last few years since I have had

a contract, and it is my understanding [64] that a

note would make it binding. I get that from the

San Francisco office.

Q. Where have you that ? In writing ?

A. No, I have not. Well, I will take that back.

I have something in writing on that, too, in circular

form. A printed form.

Q. Something that alters w^here I have read to

you?

A. In regard to notes. Now, there is nothing

published in my red book concerning notes.

Q. Are you sure of that ?

A. Well, if there is I don't know where it is.

The COURT : Q. But you have testified further

that you have assurance that you will get that money

inside of sixty days, as I understand.

A. Yes.

Q. That goes beyond notes. That goes to where

you think is proper credit ?

A. Yes.
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The COURT: We don't want this case to get

off on an error or mistake here.

Mr. BOLAND: Q. Now, will you read No. 78?

A. (Reading) '^When Insurance Is Effective."

Mr. NELSON: The entire rule

The COURT: He is confronting him with what

I understand are the rules of the company now.

The WITNESS: (Reading) "When Insurance

Is Effective."
'

' The attention of Agents is particularly called to

the clause in the application by which the applicant

agrees that the insurance ' shall not take effect unless

and until delivered to and received by the insured,

the beneficiary, or by the person who herein agrees

to pay the premium, during the insured's continued

good health, and unless and until the first premium

shall have [65] been paid during the insured's con-

tinuance in good health.' This applies to all cases

except where the full premiums are paid in cash

and conditional receipt issued and such premiums

immediately forwarded to the Agency, and suggests

an argument for urging pajTiient of premiums with

the application."

Mr. BOLAND : Q. In view of that, will you still

say that your conclusion is that the—or that you

had instructions that the insurance can go in force

without the full payment of the premium—forward-

ing it to the Home Office, or Agency Office and issu-

ing conditional receipt?
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A. I repeat my understanding is that part of

cash followed with the difference in a note is accept-

able to pnt a policy in force.

Q. Immediately and before delivery of the

policy ?

A. Subject to a person being accepted due to

medical and inspection as the company thinks

The COURT : Q. You say a note or credit of

sixty days which you consider cash, is that correct?

A. That is correct. That is my understanding.

Q. I wish you would add that. That element has

been left out. If that is your understanding we want

to know.

Mr. BOLAND: Q. Is that credit equivalent to

a note, or must you have a note %

A. A note

Q. Without a note it is not good ?

A. Cash or a note.

Q. Either cash or a note ?

A. Yes.

Q. Didn't you get a note here

?

A. No.

The COURT: Q. Didn't you say in several cases

you did business where you did accept cash pay-

able in sixty days?

Mr. BOLAND: I think your Honor was con-

fused.

The COURT: He is testifying now. [66]

The WITNESS : I am a little confused at your

question, there, your Honor.
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The COURT: Q. As I understand it, you said

if there was a balance due on a premium it was

paid within sixty days—that was satisfactory. Is

that correct?

A. Subject to a note.

Q. But you had to have a note*?

A. Yes.

Q. Your attitude in this case is you feel, not

having been provided with a note, you were not

obligated ?

A. You are asking me a direct question. My
personal opinion is the claim should be paid. If

there is any irregularity in this case it does not

belong on the deceased boy.

Q. In view of the statement, have you ever done

this before in which you have accepted extended

credit for sixty days ?

A. I have taken the notes or paid the premiums

myself.

Q. Have you ever done it before w^here you

didn 't take a note, but did give credit ?

A. Yes, by paying the premiums, myself. I ex-

plained in testimony this morning how I wrote this

application.

Q. Let me ask you then : How was it you did not

pay it in this case, yourself?

A. Our closing date is the 25th day of the month.

The application was written on the 14th, and it was

my intention to have done that very thing—pay it

on the 25th. That is what I would have done.
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Q. You were going to pay the balance of that

premium to the company within the sixty days, you,

yourself, personally—is that correct ?

A. Yes.

Q. And, therefore, you w^ere relying upon him

to reimburse you for that difference ?

A. Yes, sir.

Q. And consequently you felt the premium was

paid, is that correct?

A. No, I would not say it was paid, because

it [67] wouldn't be paid to the company.

Q. It came under your regular, ordinary busi-

ness relationship, is that correct? In other words,

that was in the course of business ?

A. Yes.

Mr. BOLAND: Q. Mr. Moore, I can see where

the confusion has arisen. You have extended a 60

day credit, yourself, or you are allowed a 60 day

credit for paying the Agency office where the prem-

ium is not paid in full in advance, but you have

the policy for

A. Yes.

Q. You have a 60 day credit ?

A. Yes.

Q. But you are supposed in that event to take

a note and register it at the Agency Office?

A. Yes.

Where it is intended for the policy to go into

effect the day that the applicant takes the medical

examination, you either have to send the full pre-
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miiim in cash to the Agency Office or part cash and

a note for the balance. That was your testimony,

was it not ?

A. Yes.

Q. And that is correct?

A. Yes.

Q. So that in order to make the policy go into

effect the day that the applicant takes the medical

examination, the full premium must reach the

Agency Office in San Francisco either in cash or

cash and a note, that is correct ?

A. Yes.

Q. You did not receive a note in this case?

A. ^"0.

Q. And you sent only the $100—Was all that

was ever sent ?

A. Yes.

Mr. BOLAND: That is all.

Redirect Examination.

Mr. NELSON: Q. Did you have an arrange-

ment or custom with the company whereby you

sa}^ you intended, yourself, not later than the [68]

25th of each month, to advance whatever difference

was necessary to make this particular policy

effective ?

A. Yes.

Q. And you had intended to forward the differ-

ence there—whatever would be necessary, between

the amount due on the premium and the amount
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paid to the company, so as to make this policy

effective immediately?

A. Yes.

Q. I understand you to say in answer to his

Honor's question that the practice had been fol-

lowed or approved by the company in other cases?

A. Yes.

Q. Isn't it also true in this particular instance

that the insured, that is, Lorenzo Winslow, offered

to pay the amount that would be necessary to make

the policy effective immediately on the quarterly

basis, and that w^ould have amounted to some $67?

A. Yes.

Q. And that you told him he could make a sav-

ing by paying it on an annual basis, of about 6

per cent.?

A. Yes.

Testimony of

MR. MURRAY
by deposition.

Mr. BOLAND: I now would like to read the

balance of the deposition of Mr. Murray, which

deals with this matter.

The COURT : You may proceed, then.

Mr. NELSON: Subject to an objection on our

part as incompetent, irrelevant, and immaterial.

Mr. BOLAND: We have already read the por-

tion of the deposition dealing with 78.

The COURT : Proceed.

(Mr. Boland reading from page 32, line 22, of

deposition as follows)

:
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"130. Not to be delivered. A policy must not be

delivered, nor the initial premium accepted, unless

the applicant is in good [69] health and his occupa-

tion as stated in application remains unchanged.

This rule applies regardless of the fact that the

premium may have been previously collected. In

any case of change in the applicant 's health or occu-

pation, the policy must be returned at once to the

manager with a statement of facts, that he may
ascertain from the company whether the policy

should or should not be delivered, and if to be de-

livered, upon what conditions."

(Continuing reading to page 34, line 4 as follows) :

**Now, we have here, Mr. Murray, a book of con-

ditional receipts, and I will tear one out and show

it to you. That is the form which is referred to in

the rules which have just been read?

A. Yes, sir."

Mr. BOLAND : If the Court please, we offered

that in the original deposition, but I understand

that is not here.

The COURT : I can't supply anything.

Mr. BOLAND : I understand.

Q. Are you sure, Mr. Moore, that you have none

of those receipts with you ?

A. No.

Q. Or available here?

A. No, I have not.

(Continuing reading of deposition, starting with

line 5, page 34) :



84 A^mie E. Winslow vs.

(Deposition of Mr. Murray.)

''Q. And that is the form which you referred

to in your testimony concerning what Mr. Moore

could or should have done if the full premium had

been paid in advance?

A. Yes, sir."

(Continuing reading to page 36, line 9) :

*'Q. Now, I show you, Mr. Murray, a book en-

titled 'Rules, Regulations and Instructions for

Agency Managers and Cashiers.' What is that

book?" [70]

Mr. NELSON: We object to that on the ground

it is incompetent, irrelevant, and immaterial. There

is no question here about any agency manager or

cashier; and what the company's instructions may
have been to Mr. Murray and the San Francisco

office, unless it can be shown that the applicant

Winslow was referred to by Mr. Murray in this

transaction it necessarily would be hearsay and in-

competent, irrelevant, and immaterial. I don't think

it is claimed Winslow ever saw Murray ever saw

Mibrray or ever knew of his existence, or

ever knew any agency manager or cashier in San

Francisco. Therefore, the instructions of the com-

pany to that cashier certainly can be of no help in

the determination of the issues of this case.

Mr. BOLAND: They are all rules and regula-

tions, if your Honor please, designed to protect this

company, operating as it does in 48 States, having

over two million policies outstanding. They do their

best to put in rules and regulations so that no agent
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can do the things some of them try to do, and natur-

ally it is perfectly proper to put before the Court

and Jury.

The COURT: Read the question, Mr. Reporter.

(Question read.)

The COURT: Is that the book brought to the

attention of Mr. Moore later ?

Mr. BOLAND : It follows right back as to what

Murray can do with respect to money Moore sends

to him. If Mr. Moore does not do a certain thing

in accordance with these rules Murray w^ould have

shot it right back to him.

The COURT : I will allow it.

Mr. NELSON: We note our exception to the

ruling of the Court.

(Continuing reading of deposition on page 36,

line 9, as follows) : [71]

"A. That is the book, as indicated from its title,

which is given to the cashiers and the manager to

guide them in conducting the company's business."

Mr. BOLAND : That is exactly what it is.

Mr. BOLAND: (Reading) "Initial premiums

are payable in cash."

Mr. BOLAND: Page 36, line 12 (Reading)

"This book that you refer to is the one which is

produced here?

A. Yes, sir.

"Q. That is one which contains instructions for

your guidance and your authority *?

A. Yes, sir."
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(Deposition of Mr. Murray.)

"Mr. BOLAND: Senator, I will read from Sec-

tion 5, headed 'Premiums,' Rule No. 8", and read-

ing to page 37, line 19, as follows

:

*'Q. This book you refer to contains all of your

authority, does it not, Mr. Murray?

A. Yes, sir."

(Mr. Boland continuing reading of deposition,

page 37, line 24, as follows)

:

'*Q. I understood you to say, in answer to one

of Senator Nelson's questions, that the San Fran-

cisco Agency Office has no authority to accept ap-

plications other than to forward them as received

to the home office for action there, is that right?

"A. Yes.

''Q. It has no authority to accept and issue a

policy upon any application ?

A. No."

Defendant rests.

Thereupon the defendant renewed the Motion for

a Directed Verdict in favor of said defendant.

Thereupon attorney for plaintiff moved the Court

to instruct the Jury to return a verdict in favor of

the plaintiff in the sum of $10,000.00, with interest

from date of death of Leonard [72] Winslow^, that

is, from December 20, 1934, with seven per cent

interest.

\



Mutual Life Ins. Co. of N. Y. 87

Thereupon the Court granted the Motion for a

Directed Verdict in favor of the defendant and

gave an exception to counsel for plaintiff.

The Court thereupon instructed the Jury to re-

tire, elect a Foreman and proceed with its delibera-

tions and return a verdict in favor of the defendant.

Thereupon the Jury retired and returned to the

Court Room with a verdict in favor of the de-

fendant.

JUROR NO. 6. I would like to tell his Honor it

is not a verdict of the Jury. An instructed verdict.

The COURT: It is your verdict under the in-

structions of the Court.

Mr. NELSON: We reserve an exception to the

instruction and the verdict.

Judgment upon said verdict was thereupon

entered in favor of defendant and against plain-

tiffs. Thereafter, and from time to time, upon stip-

ulation of counsel and order of the Court, the term

of the court was extended to February 1, 1937, for

all purposes connected with the case, and the time

for settlement of this Bill of Exceptions was like-

wise extended to February 1 , 1937.

H. C. NELSON
Attorney for Plaintiffs and

Appellants.

STIPULATION.

It is hereby stipulated by and between the par-

ties hereto and their respective counsel, that the

foregoing Bill [73] of Exceptions contains all the
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evidence received by the Court or offered by the

respective parties, objections thereto and rulings

thereon and exceptions allowed; that the term of

court for all purposes of the case was, upon stipu-

lation and order, extended to February 1, 1937, and

that the time for the settlement of this Bill of Ex-

ceptions was likewise extended to February 1, 1937.

H. C. NELSON
Attorney for Plaintiffs and

Appellants.

F. ELDRED BOLAND
KNIGHT, BOLAND &
RIORDAN
Attorneys for Defendant and

Appellee.

CERTIFICATE.

I, HAROLD LOUDERBACK, Judge of the

United States District Court, for the Northern Dis-

trict of California, Northern Division, hereby cer-

tify that the foregoing Bill of Exceptions was pre-

sented and is hereby settled within the term of the

court as extended and within the time allowed by

law, stipulation of the parties and the orders of the

court. I further certify that I have examined the

same and find it true and correct in all particulars
;

that said Bill of Exceptions contains all of the evi-

dence offered by the parties, admitted by the court,

objections thereto, rulings thereon and exceptions

allowed, and that the same is hereby settled and
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allowed as a true and correct Bill (

the above-entitled action.

HAROLD LOUD
Judge of the

District Couri
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[Title of Court and Cause.]

STIPULATION EXTENDING TIME TO FILE
BILL OF EXCEPTIONS, EXTENDING
TERM OF COURT AND WAIVING ISSUE
AND SERVICE OF CITATION AND
ORDER ENTERED THEREON.

IT IS HEREBY STIPULATED and agreed be-

tween the parties hereto, (1) that plaintiffs above

named may have to and including December 1,

1936, within which to prepare, serve and file herein

their bill of exceptions; (2) that the term of court

within which such bill of exceptions may be pre-

pared and settled be extended to said December 1,

1936; and (3) it further appearing that said plain-

tiffs have been allow^ed an appeal herein, it is fur-

ther stipulated and agreed that defendant and re-

spondent, The Mutual Life Insurance Company of

New York, a corporation, hereby waives the issu-

ance of, and service of, a citation on appeal.

Dated, San Francisco, California, October 14,

1936.

H. C. NELSON
Attorney for Plaintiffs.

F. ELDRED BOLAND
Attorney for Defendant. [76]

Pursuant to the foregoing stipulation, it is

Ordered that plaintiffs have to and including De-

cember 1, 1936, within which to prepare, serve and

file herein their bill of exceptions, and that the term

of court within which such bill of exceptions may



94 Annie E. Winslow vs.

be prepared and settled be and it is hereby extended

to said December 1, 1936.

Dated: October 14th, 1936.

HAROLD LOUDERBACK
Judge of the United States

District Court.

[Endorsed]: Piled Oct. 15, 1936. [77]

[Title of Court and Cause.]

STIPULATION EXTENDING TIME TO PILE
BILL OP EXCEPTIONS AND EXTEND-
ING TERM OP COURT.

It is hereby stipulated and agreed between the

parties hereto, (1) that plaintiffs above-named may
have to and including Pebruary 1, 1937, within

which to prepare, serve and file herein their bill of

exceptions, and (2) that the term of court within

w^hich such bill of exceptions may be prepared and

settled be extended to said Pebruary 1, 1937.

Dated, San Prancisco, California, November 19,

1936.

H. C. NELSON
Attorney for Plaintiffs.

P. ELDRED BOLAND
Attorney for Defendant. [78]

Pursuant to the foregoing stipulation, it is

ORDERED that plaintiffs have to and including

Pebruary 1, 1937, within which to prepare, serve
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and file herein tliere bill of exceptions, and that

the term of court within which such bill of excep-

tions may be prepared and settled be and it is hereby

extended to said February 1, 1937.

Dated, November 21st, 1936.

HAROLD LOUDERBACK
Judge of the United States

District Court.

[Endorsed] : Filed Nov. 21, 1936. [79]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the United States District Court

for the Northern District of California, North-

ern Division:

You are requested to prepare transcript of the

record in the above entitled cause to be filed in the

Office of the Clerk of the United States Circuit

Court of Appeals, for the Ninth Circuit, pursuant

to an appeal allowed in the above entitled cause,

and to include in the said Transcript the following

pleadings, proceedings and papers on file, to-wit:

1. Order for Removal from State Court to Fed-

eral Court.

2. Notice of removal of cause and filing of rec-

ord in the United States District Court.

3. Amended Complaint.



96 Annie E. Winslow vs.

4. Answer of Defendant.

5. Stipulation, re : Answer.

6. Verdict of Jury.

7. Judgment on Verdict. [80]

9. Bill of Exceptions.

10. Assignment of Errors.

11. Petition for Appeal and Order allowing

Appeal.

12. Stipulation waiving issuance and serving

Citation on Appeal.

Said Transcript to be prepared as required by

law and the rules of the United States Circuit Court

of Appeals for the Ninth Circuit.

Dated : January 5th, 1937.

H. C. NELSON
Attorney for Plaintiffs and

Appellants.

Receipt of copy of the foregoing Praecipe for

Transcript of Record is admitted this 5 day of Jan-

uary, 1937.

F. ELDRED POLAND
KNICtHT, POLAND &
RIORDAN
Attorneys for Defendant

and Appellee. .

[Endorsed]: Filed Jan. 8, 1937. [81]

I
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CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Maling, Clerk of tlie United States

District Court for the Northern District of Califor-

nia, do hereby certify that the foregoing 81 pages,

numbered from 1 to 81, inclusive, contain a full,

true and correct transcript of certain records and

proceedings in the case of Annie E. Winslow, et

al, vs. The Mutual Life Insurance Company of New
York, Law No. 1330-S, as the same now remain on

file and of record in this office ; said transcript hav-

ing been prepared pursuant to and in accordance

with the praecipe for transcript on appeal, copy of

which is embodied herein.

I further certify that the cost of preparing and

certifying the foregoing transcript on appeal is the

sum of Twelve and 05/100 ($12.05), and that the

same has been paid to me by the attorneys for the

appellant herein.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 1st day of February, A. D. 1937.

[Seal] WALTER B. MALING,
Clerk,

By F. M. LAMPERT,
Deputy Clerk.
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[Endorsed]: No. 8450. United Statees Circuit

Court of Appeals for the Ninth Circuit. Annie E.

Winslow, and Annie E. Winslow, as Administratrix

of the Estate of Lorenzo N. Winslow, Deceased,

Appellants, vs. The Mutual Life Insurance Com-

pany of New York, a corporation. Appellee. Trans-

cript of Record Upon Appeal from the District

Court of the United States for the Northern District

of California, Northern Division.

Filed February 2, 1937.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


